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Prof. Dr. Abbo Junker, Reporting Judge,  
Prof. Geneviève Bastid Burdeau, Judge,  
Prof. Dr. Ramon Mabillard, Registrar, 

X. ______,  

represented by Z. ______, 

Applicant 

versus 
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Basel, 

represented by V. ______, 

Respondent 

re 

Payment of damages for non-renewal of a fixed-term employment contract as well as for 
lack of care and fair treatment;  
Compensation for loss of pension benefits resulting from a restructuring of the Pensions 
System 

 

As to the facts 
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A. 

1 On 8 February 2010 the Applicant started to work as a “[…]” in the Respondent’s […] 
department on the basis of a service rental contract between the Respondent and an 
employment agency. The Applicant was recruited by the London Branch of that 
agency. His country of residence at the time of recruitment was the United Kingdom. 
The service rental contract was a “contract of maximum duration” ending on 30 July 
2010. It stated that the Respondent was allowed to hire the Applicant after the ter-
mination of the service rental contract. 

2 On 30 July 2010 the Respondent offered the Applicant a three-year fixed-term em-
ployment contract for the position of […], accompanied by a job description with de-
tails of the position (hereafter “First Contract”). The Applicant accepted the offer on 2 
August 2010, changing the starting date from “26 August 2010” to “27 August 
2010”. The expiry date was 31 August 2013. The contract included the following 
clause:  

“This fixed-term appointment expires automatically at the end of the 
term, without prior notice, or indemnity. It follows that there should be 
no expectation either of any renewal of the fixed-term employment, or 
its subsequent conversion to any other type of appointment.” 

3 By letter of 11 April 2013 the Respondent offered the Applicant a two-year contract 
extension from 1 September 2013 to 31 August 2015 for the position of “[…]” at-
tached by a job description with details of the new position. The change in position 
should, according to the offer, already become effective as of 1 May 2013. The offer 
referred to the Respondent’s letter of 30 July 2010 and included the following clause:  

“Other conditions of your employment remain unchanged.” 

The Applicant signed the document containing the offer on 17 April 2013 and re-
turned the signed document to the Respondent on 25 April 2013 (hereafter “Second 
Contract”). 

B. 

4 Before the conclusion of the First Contract, the parties dealt with the question 
whether the Applicant would be eligible for expatriation allowance under a Special 
Staff Rule relating to Article 12 paragraphs 1 and 2 of the Staff Regulations. The Re-
spondent declined the Applicant’s eligibility for such allowance. On 1 July 2011 the 
Applicant initiated an official grievance procedure against the Respondent’s decision 
not to provide him expatriation allowance. 

5 On 6 September 2011 the Respondent offered to pay, with retroactive effect as of 27 
August 2010 (the starting time of the First Contract), the requested expatriation al-
lowance in exchange for a reduction of the Applicant’s base salary by [-] %, also with 
retroactive effect as of 27 August 2010. The Applicant accepted the offer on 13 Oc-
tober 2011. The reason for the offer and the circumstances under which the griev-
ance procedure took place are in dispute. 
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C. 

6 During the parties’ employment relationship the line manager (hereafter “LM”) of the 
Applicant changed three times. The Applicant’s first LM was A. ______, Head of the 
Respondent’s […] Department. After his retirement A. ______ was replaced as the 
Applicant’s LM by B. ______, (A. ______’s successor), effective 1 July 2011. Subse-
quent to the Applicant’s change of position to “[…]” on 1 May 2013, C. ______, Head 
of […], became the Applicant’s new LM. When C. ______ left the Respondent in mid-
2014, he was replaced by D. ______ as the Applicant’s LM. 

7 The Respondent’s offer of a two-year contract extension (“Second Contract”) of 11 
April 2013 (see para. 3, supra) was preceded by a Memorandum sent on 18 March 
2013 by B. ______, to E. ______, in the Human Resources Department of the Re-
spondent. With reference to “Justification for contract extension or expiration for [the 
Applicant]” the Memorandum states, inter alia:  

“… [the Applicant] has performed well, and meets expectations. … The 
position [of the Applicant] today is the sole […] operations role. It will 
shortly be merged into the larger […] Operations team, and combined 
with other […] operations work. This will improve back-up for the role; 
reducing dependency on a key individual. … To facilitate this change, it 
is necessary to extend [the Applicant] so that he can cross-train the 
other […] Operations team members on […] processes.”  

8 On 26 March 2013 B. ______ requested E. ______ to reassign the Applicant to C. 
______ as his new LM and to change the Applicant’s job title to […]. B. ______ fur-
ther noted that the two changes could take place with immediate effect and did not 
have to wait until the Applicant’s contract was renewed. 

9 In reaction to this message, on 2 April 2013 E. ______ raised the concern that these 
changes would “probably entail quite some changes to [the] accountabilities [of the 
Applicant]” and inquired whether B. ______’s request meant an alignment in job ti-
tles only or a more substantial change in responsibilities. B. ______  answered, inter 
alia:  

“This is primarily an alignment in job titles – the work of an […] is […] 
operations which is substantially the same as [the Applicant’s] work 
today.”  

10 On 17 April 2013, the day the Applicant signed the document containing the Second 
Contract, he sent a message to F. ______, identifying F. ______ as the Human Re-
sources (hereafter “HR”) contact for contracts and asking F. ______ whether F. 
______  had time to discuss the contract extension. After a second attempt to con-
tact F. ______ one week later (24 April 2013), the Applicant returned the document 
containing the Second Contract to the Respondent on Thursday, 25 April 2013, and 
on the same day asked F. ______ for a meeting on Monday/Tuesday. 

11 On 3 May 2013 the Applicant sent a message to F. ______ thanking F. _____  for F. 
_____ ‘s time and forwarding F. _____  a draft of the message he intended to send 
to B. ______. In this draft the Applicant expressed doubts about the new tasks men-
tioned in the job description and asked B. ______ for feedback and for the oppor-
tunity to discuss this issue. On 16 May 2013 the Applicant informed F. ______ that 
he had decided not to send the message to B. ______ and that he “was just happy 
to talk it over with HR”. 
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12 The review of the Applicant’s performance (dated 31 May 2013) states under the 
headline “Manager Comments”, inter alia:  

“The views on [the Applicant] are mixed. On the one hand, he is seen 
as a capable and experienced […]. On the other hand, he is seen as 
someone who is not proactive. … I think [the Applicant] could have 
been more proactive to ensure that we meet deadlines, and to ensure 
that he has the detailed knowledge needed to excel at his role. … We 
have given [the Applicant] a two-year extension on his contract, and 
changed his reporting line to bring him into the […] team. This will help 
[the Applicant] to learn about the business of the BIS, and the quality 
of his work will benefit from the challenge of more regular peer review. 
As a result, this coming year is a key opportunity for [the Applicant] to 
demonstrate his worth to the BIS, by being recognised as a key mem-
ber of the […] team. Thanks [to the Applicant] for everything over the 
last year. [The Applicant has] a challenging year ahead of [him in his] 
new team!” 

13 On 19 May 2014 the Applicant sent a message to C. ______, his LM at the time, with 
reference to “Some things I would like to say confidentially”. In this message he as-
serted that, over the course of the past 14 months, he had come “to feel extremely 
demotivated and overly stressed at work”. He complained that the management was 
unaware of his workload and the level of stress he suffered. 

14 From 6 August through 11 September 2014 the Applicant was absent on sick leave. 
After the Applicant returned to work the Respondent provided him with a counsellor, 
H. ______, to assist the Applicant with personal and work-related difficulties. The 
counsellor held sessions with the Applicant and discussed the Applicant’s concerns 
with the Respondent’s HR department. 

D. 

15 On 31 October 2014 the Applicant’s LM, D. ______ informed the Applicant that the 
Second Contract would not be renewed beyond 31 August 2015. On 11 December 
2014 D. ______ and E. ______, met with the Applicant. The tenor of this meeting is 
in dispute. 

16 In a letter dated 27 August 2015 (hereafter “Offer Letter”) the Respondent offered 
an outplacement (career transition) programme or, at the Applicant’s choice, the 
equivalent in cash (CHF […]). The Applicant signed the Offer Letter on 4 September 
2015 choosing the cash equivalent. This letter included the following clause:  

“This offer is presented by the BIS without any admission of a legal ob-
ligation by the Bank, and is in full and final settlement of all claims or 
rights of actions that you may have arising out of your employment 
with the BIS and its termination, but excluding any claims you may 
have to enforce this offer. We would also like to draw your attention to 
the fact that the content of this offer is personal and confidential and is 
therefore not to be shared or discussed.”  

17 The parties’ employment relationship ended on 31 August 2015. 
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E. 

18 The Applicant had been admitted, with the first pensionable remuneration of 
CHF […], to the Respondent’s Pensions System according to Article 1 paragraph 2 of 
the Regulations on the Respondent’s Pensions System of 1 October 1998, last re-
vised on 1 October 2014 (hereafter “Pensions Regulations”). 

19 The Respondent’s Pensions System is a defined benefits system under which partici-
pants accrue benefits at a rate of 2,5 % of the average pensionable remuneration 
per year during their first 25 years of service, and 1,25 % during the following 10 
years of service (Article 2 paragraphs 1 and 2 and Article 10 of the Pensions Regula-
tions). 

20 The Pensions Regulations provide that participants of the Pensions System “who 
leave the Bank’s service before having completed 15 years of service and before 
having reached the compulsory retirement age will receive a lump sum indemnity in 
settlement of the entirety of their pension entitlement” (Article 11 paragraph 1 of the 
Pensions Regulations). 

21 The lump sum indemnity “will correspond to the actuarial value of the participant’s 
acquired pension rights at the time of leaving the [Respondent’s] service and will be 
calculated in accordance with the relevant conversion tariff in force at the time of 
conversion” (Article 11 paragraph 4 of the Pensions Regulations). The conversion tar-
iff reflects the actuarial value of pension rights depending, inter alia, on the expected 
long-term return on Pension Funds’ assets (the “real discount rate”) and on the life 
expectancy. 

22 Effective 1 October 2014, the conversion tariffs were updated to reflect an increase 
in the real discount rate (the higher the real discount rate, the lower the actuarial 
value of pension rights) and an increase in life expectancy (the higher the life expec-
tancy, the higher the actuarial value of pension rights). 

23 The net result of the two reverse effects depends on the age of the participant at the 
time of departure. Since the effect of the increase in the real discount rate does 
more than compensate for the effect of the increased life expectancy the updated 
conversion tariffs had a decreasing impact up to a departure age of 54. The Appli-
cant, born on […], was […] years old when leaving the Respondent’s service on 31 
August 2015. 

F. 

24 With regard to the grievance procedure concerning expatriation allowance the Appli-
cant denies that under the First Contract a […] % increase in salary compared with 
the initial offer was granted as a compensation for an alleged ineligibility to expatria-
tion allowances; at least the Applicant had not been made aware of such a connec-
tion before signing the First Contract. According to the Applicant’s submissions, the 
salary reduction of […] % should be deemed a retaliation for winning the grievance 
procedure. 

25 With regard to the development of the employment relationship the Applicant states 
that the contacts with his LM from 1 July 2011 through 30 April 2013 had been infre-
quent and irregular. The Applicant’s position, role, and job title were changed, effec-
tive 1 May 2013, without prior information or consultation. He had been expected to 
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fulfil two different positions without a change of the salary level. Therefore, the Ap-
plicant considers the decision to change his position, role, and job title arbitrary. 

26 The Applicant submits that the pressure to perform two different roles at a time had 
put him in a state of stress and anxiety and damaged his health. He had been con-
sistently harassed for information by a member of the […] department, whose be-
haviour had been tantamount to bullying. The Applicant alleges that he had com-
plained to the HR department about the bad treatment suffered from certain mem-
bers of the […] department, but did not receive adequate support. 

27 With regard to the termination of the Second Contract the Applicant alleges that he 
was informed of the non-extension and non-conversion of the contract in his first 
meeting with the new LM D. ______ and was given no reason or justification. He had 
been highly recommended for the conversion of his employment contract to an open-
ended contract and therefore had a legitimate expectation of contract renewal or 
conversion.  

28 Regarding the Respondent’s Offer Letter of 27 August 2015 the Applicant states that 
he had been in a weak and disadvantageous position. He further claims that the Re-
spondent had exercised undue pressure on him to sign the letter; because of the 
stress and harassment he suffered he had not been in a healthy state of mind to 
make a proper decision when he signed the letter on 4 September 2015. 

29 The Applicant alleges that subsequent to the termination of the Second Contract he 
suffered damages to his health (both physical and mental), his career, and his future 
well-being. In his letter of 16 July 2017 to the Respondent’s General Manager (see 
para. 36, infra) he states that he had only recently made a reasonable (but not full) 
recovery from stress, anxiety, and other conditions after many months of treatment, 
some as an in-patient. According to the Applicant the fact that the claim against the 
Respondent had been initiated almost 18 months after the Applicant’s departure 
demonstrates the impact the Respondent had on the Applicant’s health and well-
being. 

G. 

30 With regard to the grievance procedure concerning the expatriation allowance the 
Respondent submits that the initial offer of an annual base salary of CHF […] was ex-
plicitly increased by […] % to CHF […] in order to address the Applicant’s concerns 
about the lack of expatriation benefits. Because the Applicant had already been in 
Switzerland under the service rental contract, he was not deemed eligible for expat-
riation allowance. In the course of the grievance procedure the Respondent reverted 
to the base salary originally offered plus expatriate benefits, in consideration of the 
Applicant’s […] residence before the starting of the service rental contract. 

31 With regard to the development of the employment relationship the Respondent al-
leges that the change in the Applicant’s position, role, and job title reflected the 
business need to transfer […] into the […]  team as a part of a larger reorganization 
of the […] department. The Respondent states that the new role had been mentioned 
in the 2011/2012 performance review, recorded in the 2012/2013 performance re-
view and discussed by the Applicant and B. _____before the Applicant signed the 
Second Contract. 
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32 The Respondent further submits that the new position was expected to be beneficial 
to the Applicant’s career by offering new opportunities. The Respondent denies that 
the Applicant had to fulfil two roles in one by arguing that the Applicant’s former 
functions were rotated among the members of the […] team. The Respondent claims 
that the Applicant had been fully supported in his new position and through any 
medical conditions, and that he did not provide evidence for his medical issues or 
treatments either resulting from circumstances at the Respondent or induced by the 
Respondent.  

33 The Respondent denies that persons responsible at the Respondent were aware of 
the alleged nature of the medical conditions. It maintains that the Applicant did not 
use the process for reporting harassment set forth in the “Questions and Answers on 
the BIS Code of Conduct”, and refers to the “Special Staff Rule: Disciplinary proce-
dure for misconduct under Article 16 of the Staff Regulations”. 

34 Regarding the termination of the Second Contract the Respondent argues that the 
Applicant had been given a 10-months’ notice instead of the usual 6-months’ notice 
in order to give him extra time for his transition to a future position. Further, the Re-
spondent claims to have complied with its own rules by following the due diligence 
process for fixed-term contracts when taking this decision. The Respondent states 
that extension or conversion rates of fixed-term contracts were low. It denies that 
the Applicant had been promised a contract renewal or conversion. 

35 As to the Applicant’s conditions subsequent to the termination of the Second Con-
tract the Respondent refers to a LinkedIn profile allegedly showing that the Applicant 
worked at […] from November 2015 through March 2016 and at […] from March 
2016 through November 2016. Further, the Respondent alleges that the Applicant 
had been able to study for, take, and pass a […] examination paid by the Respond-
ent during the 18 months following his departure. 

H. 

36 On 16 July 2017, the Applicant made a request pursuant to Article VI paragraph 
(2)(a) of the Statute of the Tribunal (hereafter “Statute”) to the Respondent’s Gen-
eral Manager seeking the equivalent of one year’s remuneration as compensation for 
damages to health and for personal suffering as well as an additional equivalent of 
one year’s remuneration as compensation for the damages to his career. 

37 The request was preceded by an exchange of e-mails between the parties. This ex-
change started with the Applicant’s request of 23 January 2017, addressed to the 
Respondent’s HR department, to provide him with a copy of his personal file. In his 
message of 26 April 2017 to the Respondent’s HR department the Applicant asked 
“for the contact details of the most appropriate person in order to deal with a case of 
constructive dismissal/failure in the [Respondent’s] duty of care”. On 16 May 2017 
and on 6 June 2017 the Applicant was informed of the procedure described in Arti-
cle VI paragraph (2)(a) of the Statute. 

38 On 5 October 2017 the General Manager rejected the claim for compensation. 

39 The Applicant submitted his Application for payment of damages in the amount of 
CHF […] by letter of 23 December 2017, posted on 2 January 2018 and received by 
the Tribunal’s Registrar on 8 January 2018. The President of the Tribunal appointed 
on 12 January 2018 the following members of the panel which would deal with the 
Application: Prof. Dr. Tobias Jaag (as Presiding Judge), Prof. Dr. Abbo Junker (as Re-
porting Judge) and Prof. Geneviève Bastid Burdeau (as Judge). 



8 

 

40 On 19 January 2018, the President of the panel granted the Applicant an extension 
of time to complete and correct his Application until 22 February 2018. On 22 Febru-
ary 2018 a further extension of time was granted until 15 March 2018. The Applicant 
submitted by mail of 22 February 2018 (received 26 February 2018) the completed 
and corrected Application. 

41 The Application requests that the Tribunal: 

(a) acknowledges that the non-renewal of the Applicant’s employment contract 
amounts to constructive dismissal; 

(b) grants the Applicant compensation and moral damages (inclusive of reputa-
tional damages) to compensate him for the unfairness experienced at the Re-
spondent in the amount of two years’ salary quantifiable in CHF […]; 

(c) grants the Applicant pension contributions in the amount of CHF […]or in the 
precise amount to be disclosed by the Respondent; 

(d) orders the Respondent to clean the Applicant’s employment records by delet-
ing any negative remark; and 

(e) awards reasonable legal costs. 

42 On 29 June 2018, the Respondent filed its Answer. The Answer requests the Tribunal 
to dismiss the Application in its entirety. 

43 On 30 August 2018, the Applicant filed the Reply to the Respondent’s Answer. The 
Reply requests that the Tribunal: 

(i)  acknowledges the Respondent’s lack of duty of care, which led to the Appli-
cant’s illness and ultimately to his constructive dismissal through the decision 
of non-renewal of his contract; 

(ii) grants the Applicant compensation for material and moral damages in the 
amount of two-years’ salary (CHF […]); 

(iii) orders reimbursement of pension contributions in the amount of CHF […] or 
the amount that the Tribunal deems appropriate; 

(iv) orders the Respondent to clean the Applicant’s employment records; 

(v) awards reasonable legal costs; and 

(vi) awards the Applicant a further year’s salary as a compensation for the impos-
sibility to find a suitable job due to the difficulties arising from his fragile 
health, for the slanderous discredit by the Respondent of his professionalism, 
as portrayed in the Answer, as well as for the procedural failures and delay by 
the Respondent in disclosing the alleged reasons of non-renewal (underper-
formance) and for not adhering to the performance review process and im-
provement plan as established in the Staff Rules and Regulations. 

44 On 26 November 2018, the Respondent filed his Rejoinder to the Applicant’s Reply. 
The Rejoinder reiterates the request made in the Answer. 
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45 On 10 December 2018, the President of the panel invited each of the parties to sub-
mit another written statement it may deem necessary to rebut the other party’s 
claims and allegations. The Applicant filed an additional written statement on 14 Jan-
uary 2019. The Respondent declared by mail of 30 January 2019 (received 31 Janu-
ary 2019) not to submit another written statement in response. 

46 The Applicant requested the Tribunal to hold an oral hearing. The Tribunal decided, 
after the receipt of the Applicant’s additional written statement, that the case will be 
decided without oral hearings in accordance with the general rule laid down in Arti-
cle 18 paragraph 1 of the Rules of Procedure of the Tribunal (hereafter “Rules of Pro-
cedure”). It follows that this judgment is based upon the written submissions and 
written evidence of the parties according to Article VIII paragraph (3) of the Statute 
and Article 18 paragraph 1 of the Rules of Procedure. 

 

As to the law 

47 Article X paragraph (1) of the Statute provides that if the Tribunal finds that the Ap-
plication is well-founded it may quash the General Manager’s decision to reject the 
Applicant’s claims and, if necessary, grant an appropriate remedy. 

1. 
Admissibility 

48 The Application is admissible, save to the extent it seeks a declaratory remedy on 
the alleged fault of the Respondent and a “cleaning” of the Applicant’s employment 
records. 

a) Formal Requirements 

aa) Time Limit to File an Application 

49 The Tribunal holds that the Applicant did fulfil the requirement of Article VII para-
graph (1)(a) of the Statute. According to this provision, an application must be filed 
with the Registrar of the Tribunal within 90 days of receipt of the General Manager’s 
response to an applicant’s request according to Article VI paragraph (2)(b) of the 
Statute. 

50 The General Manager’s response is dated 5 October 2017; the date of receipt by the 
Applicant is not established. The Applicant sent his Application of 23 December 2017 
on 2 January 2018 (received by the Registrar on 8 January 2018), that is 89 days 
later than 5 October 2017. 

51 Based on these facts the Tribunal needs not to further assess the date of the Appli-
cant’s receipt of the General Manager’s response. According to Article 10 paragraph 
(2) of the Rules of Procedure written documents must be sent to the address of the 
Registrar no later than the last day of the relevant period. Thus, even if the Applicant 
had received the General Managers’ response on 5 October 2017 (the very same day 
it was issued), the relevant time period would have elapsed (not counting the day on 
which the relevant period begins) on 3 January 2018 and the Applicant would have 
met the deadline of 90 days set out in Article VII paragraph (1)(a) of the Statute. 
Further, the Respondent does not question the fulfilment of the statutory period for 
filing the Application. Therefore, the Tribunal concludes that the Application is not 
barred by the time limit set out in Article VI para. (2)(e) of the Statute. 



10 

 

bb) Notification to the General Manager 

52 The Applicant did not comply with the requirement set forth in Article VI paragraph 
(2)(d) and Article VII paragraph (2) of the Statute. According to these provisions an 
applicant has to notify the General Manager of the Respondent in writing, within the 
time limit of 30 days laid down in Article VII paragraph (2) of the Statute, of the in-
tention to file an application. The General Manager did not mention this requirement 
in his letter to the Applicant of 5 October 2017, and the Applicant did not meet this 
time limit. 

53 In Case 1/2015 the Tribunal faced the same circumstances and dealt with them by 
assuming that Respondent’s senior management was aware that the applicants 
might file an application, as evidenced by the last sentence in the General Manager’s 
answer letter. The answer letter in the present case ends on a similar note. The non-
mentioning of the notification requirement in the answer letter could, therefore, rea-
sonably be understood as a waiver of this requirement. As concluded in Case 1/2015 
these circumstances qualify as “exceptional” according to Article VI paragraph (2) of 
the Statute (ATBIS Judgment 1/2015 sub 1.b). 

54 In the present case this reasoning is even more convincing since the Respondent 
does not mention the requirement of notification in its pleadings as to the admissibil-
ity of the Application. Therefore, the Tribunal finds that exceptional circumstances 
render the Application admissible despite the Applicant’s failure to write to the Gen-
eral Manager in order to inform him of his intention to file an application with the 
Tribunal. 

b) Inadmissibility as Result of a Waiver 

55 The Tribunal finds that the Applicant’s claims are not barred by the waiver clause 
included in the Offer Letter. This clause has been validly included into the parties’ 
agreement and covers most of the claims. However, the Respondent’s conduct pre-
vents it from relying on this clause. 

56 By signing the Respondent’s Offer Letter on 4 September 2015 the Applicant entered 
an agreement on, inter alia, the full and final settlement of all claims or rights of ac-
tions that he might have arising out of his employment with the Bank and its termi-
nation (see ATBIS Judgment 1/2015 sub 2. on the interpretation of a similar clause). 

57 The Tribunal observes that the agreement concluded by the parties and signed by 
the Applicant on 4 September 2015 is not a separation agreement (or severance 
agreement) in a legal sense since the parties’ separation already had come into ef-
fect due to the contract’s expiry on 31 August 2015. In such case there is no need 
for a separation agreement. Though possible it is not necessary for the parties to 
agree on certain issues inherent to their separation or the expiry of the employment 
contract. 

aa) Validity of the Agreement 

58 The Applicant challenges the validity of the agreement containing the waiver clause 
on the grounds that the Respondent exercised undue pressure on him to sign the Of-
fer Letter and that he had not been in a healthy state of mind to make a proper deci-
sion (see para. 28, supra). 

59 With regard to a separation agreement pertinent case law ascertains that an employ-
ee, signing a waiver clause, does not waive his right to challenge the validity of this 
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clause (ILOAT Judgment No. 3750 consideration 5). This rule applies to any agree-
ment containing a waiver clause. In the present case, the wording of the clause in 
question (“claims arising out of employment and termination”) sustains this concept 
of law.  

60 An exercise of undue pressure by the employer to sign an agreement or a temporary 
incapacity of the employee to enter into legal transactions may lead to the invalidity 
of an agreement. The employee, who bears the burden of proof regarding such alle-
gations, has to support his allegations by evidence or, in the absence of affirmative 
evidence, by arguments or submissions of substance (UNDT Judgment No. 
UNDT/2013/050 para. 9). 

61 The Applicant, however, does not give any particulars on the ways and means by 
which the Respondent allegedly pressured him to sign the Offer Letter, and he does 
not demonstrate any details nor does he offer any proof for his medical condition on 
4 September 2015. Accordingly, there is no case for the Respondent to answer, and 
no basis for the Tribunal to assess these allegations. 

62 The mere fact that an employee is generally considered to be the weaker party in an 
employment relationship does not in itself call for invalidation of a clause disadvan-
tageous to the employee. The present case does not constitute an exception to this 
rule: The Applicant did not have to make the potentially stressful decision whether to 
sign a separation agreement but had to choose whether he would accept the benefits 
offered by the Respondent in return for signing the agreement including a waiver 
clause (ILOAT Judgments No. 1075 and No. 3680; WBAT Judgments No. 25, No. 29 
and No. 35). 

63 The confidentiality clause included in the Offer Letter (see para. 16, supra) is not an 
annex to the waiver clause, but may be separated from the waiver clause: If one of 
the two provisions is struck out, the other one keeps its full meaning (Blue-Pencil-
Test). A defect of the confidentiality provision, as alleged by the Applicant, would not 
affect the waiver clause. Therefore, the Tribunal needs not to decide on the validity 
of the confidentiality clause. 

64 For these reasons, the Tribunal concludes that the waiver provision in the Offer Let-
ter has been validly included into the parties’ agreement. 

bb) Interpretation of the Waiver Clause 

65 As to the interpretation of a waiver clause such as used in the Offer Letter the Tribu-
nal decided in Case 1/2015 that the clause applies (1) to any outstanding claims that 
an employee might have had in relation to sums due to him for the services provided 
under the employment contract, (2) to any liability that the Respondent might have 
owed the employee in relation to matters arising during his employment, and (3) to 
any liability that might have arisen as a result of the termination of the employment 
(ATBIS Judgment 1/2015 sub 2.). 

66 The Tribunal, however, made clear that the clause did not cover pension entitlements 
arising after the termination of employment, even if they had been already in dispute 
before termination of employment (ATBIS Judgment 1/2015 sub 2.). The rationale of 
this exception is that an employee cannot be deemed to fully and finally settle claims 
that come into being after the settlement. 

67 In any case, further damages suffered subsequent to the termination of the Second 
Contract (see para. 29, supra), as alleged by the Applicant, are not covered by the 
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waiver clause. These damages, which constitute a prerequisite for a damage claim, 
arose after the conclusion of the agreement included in the Offer Letter (ATBIS 
Judgment 1/2015 sub 2.; WBAT Judgment No. 35). This applies independent of the 
fact whether the alleged unlawful acts, i.e. the other element of a damage claim, had 
been committed before the termination of the employment contract and, therefore, 
the conclusion of the agreement including the waiver clause. 

68 The pension claim, in contrast, is covered by the waiver provision because the em-
ployee’s claim to a lump sum indemnity according to Article 12 paragraph 1 of the 
Pensions Regulations is arising not after the termination of employment, but at the 
time of the termination of employment (see para. 20, supra). 

69 Therefore, the Tribunal concludes that the waiver clause covers the Applicant’s 
claims with the exception of the compensation for damages allegedly suffered after 
the termination of employment. 

cc) Estoppel by the Respondent’s Conduct 

70 Yet, the Respondent is barred from invoking the waiver clause based on the rule of 
estoppel, in particular estoppel by acquiescence. As a general principle of the law of 
international civil service, as referred to in Article IX paragraph 2 of the Statute, the 
rule of estoppel prevents a party from asserting a right that contradicts the party’s 
conduct (similar to the ban of venire contra factum proprium; ILOAT Judgment No. 
2435; see Streng, Dienstrecht in Internationalen Organisationen, 2002, p. 145). The 
principle must be invoked by the staff member or the former staff member in order 
to be operative and is, in the event of an estoppel by acquiesence, subject to the 
condition of the Respondent’s acquiescence (see Amerasinghe, The Law of the Inter-
national Civil Service as Applied by International Administrative Tribunals, Volume I, 
2nd Edition 1994, p. 154, 168). 

71 In his letter of 5 October 2017 (see para. 38, supra), the General Manager of the 
Respondent argued on the substance of the Applicant’s request and concluded that 
the claim for compensation for damages had to be rejected as unfounded. Parts of 
the contents of the Offer Letter were repeated without mentioning the waiver provi-
sion and without other indications that the Respondent had the intention to rely on 
the waiver clause. 

72 From this conduct, the Applicant could draw in good faith the conclusion that the Re-
spondent would not invoke the waiver clause. This conclusion is, from the view of an 
average person in the position of the Applicant, justified. This applies even more giv-
en the fact, that in the final sentence of the General Manager’s letter the Applicant 
was advised of the procedure for filing an application to this Tribunal (on the signifi-
cant bearing of the final sentence see ATBIS Judgment 1/2015 sub 1.b). Accordingly, 
by acquiescing, the Respondent has lost its right to invoke the waiver clause against 
the bona fide Applicant. 

73 By invoking the waiver clause in the proceedings before this Tribunal, the Respond-
ent contradicts its own conduct during the preliminary proceedings set forth in Arti-
cle VI paragraph (2)(a), (b) of the Statute. The Applicant is protected by the princi-
ple of estoppel because an average person in the position of the Applicant might 
have abstained from filing an application to the Tribunal if he or she had been aware 
that the Respondent would rely on the waiver. 

74 The Applicant did not explicitly address the principle of estoppel, but it can be de-
duced from his pleadings that he opposes the invoking of the waiver clause. 
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75 Therefore, the Tribunal concludes that the Respondent is estopped from relying on 
the waiver clause as a result of its own conduct, i.e., its acquiescence during the pre-
liminary proceedings. 

c) Time Limitation for the Application 

76 The Application is not barred due to lapse of time from the Second Contract’s expiry 
through the Applicant’s acts relevant to the present proceedings. 

77 The parties express different views on the Applicant’s acts relevant to judge whether 
a limitation of time should apply. The Respondent points out the fact that the Appli-
cant’s letter to the General Manager pursuant to Article VI paragraph (2)(a) of the 
Statute was dated 16 July 2017 (22 months and 16 days after the termination of 
employment). The Applicant draws the Tribunal’s attention to the fact that he made 
preliminary enquiries as to his employment at the Respondent on 23 January 2017 
(16 months and 23 days after the termination of employment) and in the following 
months collected information with regard to a possible claim (see para. 37, supra). 

aa) Rules of Other International Organizations 

78 The Respondent is of the opinion that the Application is inadmissible because it was 
not filed timely. In support of this opinion, the Respondent suggests that the Tribunal 
considers the limitations of time to contest administrative decisions from other inter-
national organizations. The Respondent argues that these limitations are considera-
bly shorter than the time that has passed from the impugned decision in the Appli-
cant’s case through the date of the Application. The Respondent refers, e.g., to Arti-
cle II of the Statute of the World Bank Administrative Tribunal (120 days). 

79 This argument, however, is not accurate. In general, the limitations of time, the Re-
spondent refers to, do not operate from the time the event giving rise to an applica-
tion occurred (e.g., the termination of employment) through the point in time appli-
cation is filed. Rather they apply from the time notice is received that relief will not 
be granted through the point in time an application is filed (see, e.g., Article II para-
graph (2)(ii)(c) of the Statute of the World Bank Administrative Tribunal), or, e.g., 
from the time the Secretary-General’s decision on a staff member’s request is issued 
through the time the corresponding application is filed (Article 7 paragraphs (2)(a), 
(4) of the Statute of the Administrative Tribunal of the United Nations: 60 days). 

80 Subsequently, the Tribunal does not need to consider the formal time limitations in-
troduced by other international organizations, because Article VII paragraph (1)(a) of 
the Statute provides for such limitation (90 days).  

81 According to all these rules the impugned decision relevant to judge the inadmissibil-
ity ratione temporis is, but for special circumstances (see, e.g., Article II paragraph 
(2)(ii)(a) of the Statute of the World Bank Administrative Tribunal), the administra-
tive decision of the international organization not to grant relief (see Article X para-
graph (1) of the Statute, and, generally, Amerasinghe, op cit., Volume I, pp. 216-
217). 

82 There are, but for exceptional circumstances, no fixed time limitations from the time 
an event giving rise to an application occurs (e.g., the expiration of a fixed-term con-
tract) through the time the employee attempts to resolve the subject matter with the 
international organization (see, e.g., Rule 11.1.(a) of the Staff Rules and Staff Regu-
lations of the United Nations: “A staff member should approach the Office of the 
Ombudsman without delay”).  
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83 Therefore, the Tribunal finds that there is per se no cause for the Application’s inad-
missibility based on the period of time elapsed from the time the event giving rise to 
the Application occurred through the Applicant’s request to the General Manager. 

bb) Applying a General Principle 

84 The Respondent invites the Tribunal to apply a general principle according to which 
submitting a formal request after excessive delay is to be found unreasonable. Such 
request would impend the ability of a respondent to timely obtain facts and witness-
es and therefore forecloses a fair outcome of the procedure. However, the Tribunal 
needs not to decide whether such general defence exists in the law of the interna-
tional civil service (see Amerasinghe, op. cit., Volume I, p. 217: When there is no 
explicit time-limit in the governing instruments for an application, no time-limit is 
applicable). For, the Applicant did not act unreasonably nor in excessive delay when 
filing his Application on 2 January 2018. 

85 In judging whether the Applicant acted unreasonably because of excessive delay, 
three periods of time are to be distinguished: (1) The time that elapsed from sending 
the Request to the General Manager on 16 July 2017 through the filing of the Appli-
cation on 2 January 2018. Given that this time period results from Articles VI and VII 
of the Statute it cannot to be taken into account. (2) The time period from the initial 
request to the Respondent’s HR department on 23 January 2017 through the request 
to the General Manager on 16 July 2017, inter alia, the Applicant’s attempt to settle 
his claims without formal proceedings. Such attempt cannot be judged unreasonable. 
This leaves only (3) the time period from 31 August 2015 through the initial request 
to the Respondent’s HR department on 23 January 2017 to judge whether the Appli-
cant acted unreasonably because of excessive delay. 

86 As to this period of time, the Applicant alleges that only after his release from inpa-
tient treatment on 7 January 2017 his health condition allowed for taking his claim 
forward, given that he was in an unfit and unwell condition since he had left the Re-
spondent. In consideration of such circumstances where an applicant claims that he 
was unable to act earlier due to his medical condition, allegedly caused by the other 
party, it is in the interest of justice to decide the case on the merits rather than dis-
missing it on an uncertain concept of excessive delay. The obtaining of facts and wit-
nesses after a long period of time is not only a challenge to the Respondent, but also 
to the Applicant. 

87 Furthermore, the Applicant alleges that he suffered damages to health, career and 
well-being after the termination of employment (see para. 29, supra). Accordingly, 
the compensation he seeks from the Respondent is partly based on damages alleg-
edly suffered after 31 August 2015. In any case, this part of the claim would not be 
time barred and the Tribunal would have to decide on this part of the damage claim 
anyway. 

88 For these reasons, the Tribunal concludes that the Application is not barred by limita-
tion of time. 

d) Acknowledgment of Constructive Dismissal 

89 The Tribunal finds the Application inadmissible to the extent the Applicant seeks a 
remedy for declaratory relief.  

90 The Applicant’s request to acknowledge that the non-renewal of his contract amounts 
to a constructive dismissal (see para. 41, supra) qualifies as a request for a declara-
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tory relief: The Tribunal is moved to ascertain that the Respondent has constructively 
dismissed the Applicant. The same qualification applies to the modified request to 
acknowledge the Respondent’s alleged lack of duty of care, which led ultimately to 
the Applicant’s alleged constructive dismissal (see para. 43, supra). 

91 Constructive dismissal, as an English Common law concept, is unknown in Civil law 
jurisdictions. It is doubtful whether the concept of constructive dismissal is embed-
ded in the general principles of the law of international civil service to be applied by 
the Tribunal according to Article IX paragraph (2) of the Statute (see ILOAT Judg-
ment No. 2587). 

92 However, the question whether the term “constructive dismissal” could be interpret-
ed in a sense which is compatible with the general principles of the law of interna-
tional civil service needs not to be decided if a declaratory decision has to be denied 
on other grounds. 

93 According to a generally accepted principle of the procedural law applied by adminis-
trative tribunals of international organizations, a request for a declaratory judgment 
is admissible only if the person requesting it has a legal interest in obtaining such a 
type of decision. In the law of international civil service, the absence of interest is a 
case of inadmissibility of a claim (see Amerasinghe, op. cit., Volume I, pp. 233-235). 

94 The Tribunal has constantly held that an applicant lacks interest to obtain a declara-
tory relief if he also requests the Tribunal to grant a relief for performance (such as 
the payment of money allegedly due to him) which would give him complete satisfac-
tion with regard to his complaint. This rule has been applied regardless of the con-
clusions that are reached by the Tribunal on the substantive issue (ATBIS Judgment 
1/2015 sub 1.d; Judgment 1/1998 sub 2.d; Judgment 1/1996 sub 2.a). 

95 In Case 1/2015 the applicants asked for an order requiring the Respondent to pay 
children’s annuities as well as for a declaration to the effect that the Pensions Regu-
lations do allow for payment of such annuities under certain circumstances. The Tri-
bunal decided that it is not appropriate to make a declaration on the preliminary 
question what the Regulations do allow or not allow where an Applicant has made a 
request for performance (ATBIS Judgment 1/2015 sub 1.d). 

96 In the present case the Applicant requests compensation and moral damages in the 
amount of CHF […] (request for performance) to compensate the alleged unfairness 
experienced as an employee of the Respondent (cause of action). The non-renewal of 
the contract is submitted by the Applicant as an element of the alleged unfairness. 
Therefore, the breach of contract inherent to the concept of constructive dismissal is 
a preliminary (or incidental) question to the damage claim. 

97 A request for declaratory relief preliminary to a claim for a particular amount of 
money is admissible only subject to the condition that the Applicant may show sub-
stantiated cause as to why he should obtain such judgment, for example, where 
there is a legitimate interest in an immediate declaration to rights which have not yet 
emerged (ATBIS Judgment 1/2015 para. 53). In the present case there is no such 
cause. 

98 Therefore, the Applicant’s request to acknowledge that the non-renewal of his con-
tract amounted to constructive dismissal or, respectively, to acknowledge the Re-
spondent’s lack of duty of care, which led ultimately to his constructive dismissal, is 
denied as inadmissible. 
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e) Reimbursement of Pension Contributions 

99 The Tribunal finds the pension claim admissible although the Applicant did not fulfil 
the requirement of prior request to the Respondent’s General Manager with regard to 
this claim. 

100 The Applicant requests the Tribunal to grant him pension contributions in the amount 
of CHF […] or the amount that the Tribunal deems appropriate (demand for perfor-
mance). The Applicant argues that the Respondent unilaterally amended the Appli-
cant’s pension rights with the effect of reducing the Applicant’s lump sum indemnity 
by approximately CHF […] in breach of the contractual terms and conditions of the 
employment (cause of action).  

101 Article VI paragraph (2)(a) of the Statute provides that a request shall not be admis-
sible, save in exceptional circumstances, unless the applicant has previously submit-
ted a request on the same subject to the General Manager of the Respondent. This 
requirement serves the legitimate purpose not only to protect the Respondent, but 
also the Tribunal as an institution from unnecessary litigation. 

102 Further, the requirement also protects the Respondent’s employees or former em-
ployees. If he or she hires a lawyer, who files an application, and the Respondent 
immediately gives in stating it would have granted a simple request, the Tribunal will 
be reluctant to award costs to be borne by the Respondent as indemnity for the Ap-
plicant’s expenses according to Article XIV paragraph (2) of the Statute. Accordingly, 
an applicant would have to bear unnecessary costs. 

aa) Request on the Same Subject 

103 The interpretation of the term “request on the same subject” needs to comply with 
the principal purpose of Article VI paragraph (2)(a) of the Statute, that is the protec-
tion of the Respondent and the Tribunal against unnecessary litigation. Therefore, 
the request needs to be specific enough to allow the General Manager to grant or 
deny the claim (demand for performance combined with a cause of action) which the 
Applicant subsequently brings before the Tribunal. Otherwise the requirement of pri-
or request would not serve its legitimate purpose. 

104 The Applicant’s request of 16 July 2017 to the Respondent’s General Manager does 
not fulfil this requirement because it reflects only general concerns over the handling 
of the pension scheme and voices regrets about the downward revision of the Appli-
cant’s pension capital. An objective reader of the text could not draw the conclusion 
that the Applicant seeks reimbursement of pension contributions. 

bb) Mandatory Nature of the Requirement 

105 Since the requirement of a previous request to the General Manager protects not 
only the Respondent but also the Tribunal, the Respondent’s waiver regarding this 
prerequisite in its Rejoinder (see para. 44, supra) has no binding effect on the Tribu-
nal. As a procedural rule, the prerequisite laid down in Article VI paragraph (2)(a) of 
the Statute is not at the parties’ disposal. 

cc) Existence of Exceptional Circumstances 

106 The Tribunal, however, finds that exceptional circumstances according to Article VI 
paragraph (2) of the Statute are justifying an exception from the requirement of pri-
or request. First of all, there is already a proceeding pending between the parties and 
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the inclusion of the pension claim will serve the goal of just, speedy, and cost-
efficient resolution of disputes. Secondly, concerns over the Respondent’s handling of 
the pension scheme were at least mentioned in the request to the General Manager. 
Thirdly, the Respondent does not oppose the inclusion of the pension claim into this 
proceeding. 

107 Combining these three factors leads the Tribunal to use its discretion to acknowledge 
exceptional circumstances. Therefore, the request to the Tribunal to grant the Appli-
cant pension contributions is admitted. 

f) “Cleaning” of Applicant’s Employment Records 

108 The Tribunal finds the request to “clean” the Applicant’s employment records inad-
missible for lack of clarity. 

109 The Applicant requests the Tribunal to order the Respondent to clean the Applicant’s 
employment records by deleting any negative remark. The Respondent’s pleadings 
remain silent with regard to this claim. Yet, if the Tribunal dismisses the claim ex of-
ficio, no acknowledgment will derive from the Respondent’s silence. 

110 Article 14 paragraph 1 Rules of Procedure provides that the Tribunal shall by virtue 
of its office examine the admissibility of an application. A possible reason for inad-
missibility is that the Applicant did not raise the “clean records”-claim in his request 
to the General Manager according to Article VI paragraph (2)(a) of the Statute. How-
ever, this argument may be rebutted by the counter-argument that the “clean rec-
ords”-claim is inherent to the damage claim insofar as the “cleaning” of the records 
is part of the compensation sought due to the alleged injustice suffered from Appli-
cant. The validity of this argument, however, has not to be tested if there is another 
ground for inadmissibility. 

111 In the law of international civil service insufficient clarity of a claim is a case of inad-
missibility. An application lacks clarity if the subject-matter of a claim had not been 
indicated with sufficient precision to enable it to be examined profitably (see Amer-
asinghe, op. cit., Volume I, pp. 229-230). The same standard applies to the proceed-
ings held before the Tribunal based on Article 12 paragraph 2 and Article 14 of the 
Rules of Procedure. Accordingly, the request to delete negative remarks lacks clarity 
because the Applicant did not show sufficient objective criteria in order to assess 
what is “negative” in his employment records: Some may even qualify the absence 
of praise as a “negative remark”. To order the Respondent to “delete negative re-
marks” would leave it with the unsolved question what remarks exactly it would have 
to delete. Thus, an applicant may not find any relief in this regard unless he states 
properly which particular remarks in his employment records he wishes to be erased. 

112 Therefore, the Tribunal holds, that the request to order the Respondent to clean the 
Applicant’s employment records is too vague and subsequently inadmissible. 

g) Payment of an Additional One Year’s Salary 

113 The Tribunal finds the Applicant’s request to award him a further one year’s salary 
admissible although it was raised for the first time in the Applicant’s Reply to the Re-
spondent’s Answer. 

114 The claim for additional compensation to the amount of one year’s salary was only 
raised in the Applicant’s Reply and based on different causes of action, some of them 



18 

 

relating to the Respondent’s conduct in the present proceedings, others founded on 
alleged revelations in the course of the proceedings (see para. 43, supra). 

115 The Statute and the Rules of Procedure do not provide for amendments of claims 
made in an application. The silence on this issue originates from the rule maker’s as-
sumption that at first, in order to be admissible, any claim needs to be submitted to 
the Respondent’s General Manager according to Article VI paragraph (2)(a) of the 
Statute. 

116 Therefore, the admissibility of the claim to a further one year’s salary depends on 
whether the Applicant has previously made “a request on the same subject” to the 
General Manager (as to the interpretation of this term, see para. 103, supra). 

117 It would not be practicable to demand absolute consistency of the claims submitted 
to the General Manager and those made in the Application. Otherwise, the Tribunal 
would have to decide on the existence of exceptional circumstances such as provided 
in Article VI paragraph (2) of the Statute every time new circumstances relevant to 
the requests appear or are revealed in the course of the proceedings, e.g. in relation 
to the extent of the damage suffered by an applicant. 

118 With regard to the consistency required for the requests to the General Manager with 
the requests subsequently submitted in an application to the Tribunal, an applicant 
can increase his request for payment if he demonstrates that this increase depends 
on changed circumstances. For, an applicant, in his request to the General Manager, 
may limit himself to indicate a mere frame of the amount of damages requested.  

119 In the present case, the request for an additional compensation is essentially based 
on the same complaints as the request to the General Manager of the Respondent. 
The increase of the sum in dispute is, however, substantiated by the allegations that 
the circumstances appeared to be worse after the first exchange of pleadings and the 
Respondent committed additional wrongdoing. Accordingly, the increased request 
still deals with the “same subject” as mentioned in Article VI paragraph (2)(a) of the 
Statute. 

120 For all these reasons, the Tribunal concludes that the Application is admissible save 
to the extent it seeks a separate acknowledgement of the Respondent’s fault and a 
“cleaning” of the Applicant’s employment records. 

2. 
Substantive Issues 

121 To the extent the Application is admissible, the Applicant’s claims are without merits. 

a) Payment of Damages in the Amount of CHF […] 

122 The Applicant requests the Tribunal to grant him compensation and moral damages 
(including reputational damages) in the amount of two years’ salary quantifiable in 
CHF […]. The claim is motivated by the allegations that the Applicant had a legiti-
mate expectation of renewal of his fixed-term contract or conversion into an open-
ended contract and the Respondent violated its duty of care and fair treatment to-
wards the Applicant in the course of their employment relationship. 
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aa) Termination of the Employment Relationship 

123 International administrative tribunals generally accept the termination of an em-
ployment relationship by expiry of a fixed-term contract, but impose substantive and 
procedural limits on the exercise of the discretion of the international organization 
not to renew or convert the contract (see, e.g., UNAT Judgment No. 2013-UNAT-298 
para. 23). Possible substantive irregularities are the breach of a promise of renewal, 
errors of fact or law or mistaken conclusions. Procedural irregularities may occur if 
the international organization fails to stick to its own rules (see, generally, Amer-
asinghe, op. cit., Volume II, pp. 92-149). The burden of proof regarding irregularities 
lies with the employee (see, e.g., UNAT Judgment 2013-UNAT-298 para. 23; UNDT 
Judgment UNDT/2013/166 para. 35). The remedy in case of irregularities is usually 
not reinstatement, but compensation in form of damages (see Amerasinghe, op. cit., 
Volume II, p. 140). 

aaa) No Legitimate Expectation of Renewal or Conversion 

124 The Applicant had to be well aware that he was employed on a fixed-term contract 
which was to expire ipso facto on 31 August 2015. The Second Contract included by 
reference (see para. 3, supra) the clause of the First Contract that the appointment 
expired automatically and that there should be no expectation of renewal or conver-
sion (for the exact wording of a clause, see para. 2, supra). The clause was not hid-
den somewhere in a lengthy document but easy to recognize on the second page of 
the First Contract. 

125 Furthermore, the clause warning the employee that there should be no expectation 
either of any renewal of the fixed-term appointment, or of its subsequent conversion 
to any other type of appointment, was quoted verbatim from the Respondent’s 
“Guidelines for staffing and recruitment” of 1 October 2007 (as revised on 28 No-
vember 2012). As an employee of an international organization the Applicant is 
deemed to have knowledge of the applicable staff rules (see, generally, ILOAT Judg-
ment No. 1168 consideration 3). 

126 The Applicant failed to prove that the Respondent made a promise of renewal or 
conversion of the Second Contract. The Written Statement of C. ______, the Appli-
cant’s LM from 1 May 2013 through 30 June 2014 (see para. 6, supra), expresses 
only C. ______’s belief that the Applicant “deserved to have his contract extended or 
converted” based on his performance under C. ______’s supervision, which ended 
ten months after the starting and 14 months before the expiration of the Second 
Contract. 

127 A statement of this kind does neither furnish evidence of a promise of renewal or 
conversion nor was C. ______ empowered to give such a promise. According to the 
Guidelines of the Respondent (see para. 125, supra), the decision to extend a fixed-
term contract or to let it expire falls upon the LM only after consulting with the rele-
vant Head of Department. Further, the decision to convert a fixed-term contract into 
an open ended one requires the relevant Head of Department’s approval. The wit-
ness does not declare that he consulted anyone on a possible extension or sought 
approval of an envisaged conversion. 

128 In the absence of any other evidence of a promise on the part of the Respondent, 
the Tribunal concludes that the Applicant had no legitimate expectation of renewal or 
conversion. 



20 

 

bbb) The Decision not to Renew the Contract was not Procedurally Deficient 

129 Article IX paragraph (1) of the Statute provides that the Tribunal has to apply the 
regulations established by the Respondent and the contracts concluded between the 
Respondent and its officials. 

130 Notwithstanding the clause of the Applicant’s contract that the fixed-term appoint-
ment did not carry any expectancy of renewal and would be ipso facto extinguished 
on expiry, the Respondent’s non-renewal decision is an administrative decision that 
can be challenged by the employee (see, generally, UNDT Judgment No. 
UNDT/2013/166 para. 32; UNAT Judgment No. 2013-UNAT-298 para. 23; ILOAT 
Judgment No. 3837 consideration 10). 

131 A decision not to renew a fixed-term contract may be challenged on the ground that 
it is procedurally deficient (UNAT Judgment No. 2013-UNAT-298 para. 23). The in-
ternational organization has a duty to act fairly and transparently in its dealings with 
employees. Due process requires that a staff member needs to know the reasons for 
a decision not to renew his or her appointment (UNDT Judgment No. 
UNDT/2013/166 para. 34). 

132 According to Article IX paragraph (1) of the Statute the evaluation whether the Re-
spondent’s decision to let the Second Contract expire was procedurally defective is to 
be based on the Respondent’s regulations. The Guidelines (see para. 125, supra) 
provide a process “through which the case for a contract extension, conversion or 
expiration is assessed in a structured, consistent and comprehensive manner” (due 
diligence process). 

133 The Guidelines determine that the decision to extend a fixed-term contract or to let it 
expire is made by the LM, after consultation with the competent Head of Department 
(see para. 127, supra). The Human Relations (HR) department has to provide assis-
tance in order to support consistent implementation of the due diligence process 
throughout the Respondent. The staff member affected has to be given sufficient 
time to adjust to the decision of the LM. 

134 According to these rules, the decision on renewal or non-renewal is a unilateral deci-
sion that does not require the approval of the staff member affected nor does it have 
to be discussed with the staff member in order to give him or her an opportunity to 
influence the decision. Therefore, the Applicant’s assertion that he was not consulted 
about the decision of non-renewal to the effect that he was unable to influence or 
“adjust” the decision is not relevant. 

135 The requirement to inform a staff member well in advance of the decision not to ex-
tend his fixed-term contract emanates from the policy that staff members must be 
given sufficient time to adjust to the decision (see para. 133, supra). The Respond-
ent did fulfil this requirement: It was within the Respondent’s discretion to grant the 
Applicant a ten-month notice instead of a usually applicable six-month notice. 

136 The documents provided by the Respondent furnish proof that the non-renewal deci-
sion communicated to the Applicant on 31 October 2014 was made by D. ______, 
the Applicant’s LM at the time, after consultation with B. ______. The Respondent 
was under no obligation to deliver the Applicant the internal due diligence memoran-
dum of 14 October 2014. 

137 It does not constitute an abuse of discretion that D. ______ was LM of the Applicant 
only since 1 July 2014 and had, due, inter alia, to a sick leave of the Applicant (see 
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para. 14, supra), only little contact with the Applicant before he made the non-
renewal decision. Management changes are a usual state of affairs, and the Re-
spondent has produced documentary evidence of the fact that D. ______ acted on 
the basis of discussions and shared views of the Applicant’s previous line managers. 
This conclusion can also be drawn from the reliable Witness Statement of E. ______ 
[…]. 

138 The due diligence procedure described in the Guidelines, a regulation of the Re-
spondent in the sense of Article IX paragraph (1) of the Statute, constitutes a fair 
and transparent process consistent with the general principles of the law of the in-
ternational civil service as applied by international tribunals (see para. 131, supra). 

139 The Respondent did not have to follow the procedure as described in the Special 
Staff Rule relating to Article 14 paragraph 2 (a) of the Staff Regulations (“Manage-
ment of Unsatisfactory Performance”). The evidence produced by the Respondent 
shows that this procedure is not deemed to be mandatory and is, in cases of non-
renewal of fixed-term contracts, overruled by the Respondent’s fixed-term policy laid 
down in the Guidelines for staffing and recruitment (Witness Statement of E. 
______, […]). 

140 According to the law of the international civil service as applied by international ad-
ministrative tribunals a staff member needs to be informed of the reasons for the de-
cision not to renew a fixed-term appointment (see para. 131, supra). The rationale of 
this requirement is to allow the person concerned to challenge the decision (ILOAT 
Judgment No. 3837 consideration 10).  

141 The case law, however, does not require to include the reasons in the text by which 
notice of the non-extension is given (ILOAT Judgment No. 3837 consideration 10; 
UNDT Judgment No. UNDT/2013/166 para. 34). Unless otherwise stated in the regu-
lations of the international organization concerned, the cause for the decision of non-
renewal may be given after the communication of this notice and needs not to be is-
sued in writing. Therefore, the Applicant’s statement that he was presented with a 
decision already taken and not given any opportunity to “rectify” it, is not relevant. 

142 The Tribunal is satisfied that the Applicant was informed at a meeting with D. 
______ and E. ______ on 11 December 2014 as well as that there was not a fit be-
tween the position in question and the business requirements on the one side and 
the motivation and commitment of the Applicant on the other side. This conclusion 
can be drawn from the preparatory document produced by the Respondent and the 
detailed and reliable Witness Statement of E. ______ […]. 

143 Therefore, the Respondent met the requirement to give reasons as specific as neces-
sary to allow the person concerned to evaluate the chances to successfully challenge 
the decision (see para. 140, supra). It does not matter whether the meeting during 
which the reasons were explained was held on the initiative of the Respondent or on 
the insistence of the Applicant, and it is equally irrelevant that the preparatory doc-
ument produced by the Respondent denies an obligation to provide reasons since the 
reasons have been provided. 

144 Given that the due diligence process was correctly applied and additional procedural 
requirements were fulfilled, the Tribunal concludes that the decision not to renew the 
contract is procedurally correct. 
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ccc) The Decision not to Renew the Contract was not Substantially Deficient 

145 Article X paragraph (2) of the Statute provides that in matters of appointments, 
which include the decision not to extend a fixed-term contract, the Tribunal cannot 
substitute its decision for the Respondent’s discretionary power. 

146 Therefore, the Tribunal is not free to weigh the different factors underpinning a deci-
sion in matters of appointment, but only has to determine whether there was an 
abuse of discretion. Additionally, the Tribunal has to review whether the Respondent 
followed the due diligence process established by the Guidelines (see para. 125, su-
pra). 

147 An administrative decision not to renew a fixed-term appointment constitutes an 
abuse of discretion if it is arbitrary (i.e., founded on prejudice or preference rather 
than on reason or fact), the result of improper motives (UNAT Judgment No. 
2013/UNAT/298 para. 23; UNDT Judgment No. UNDT/2013/166 para. 34), or based 
on errors of fact or law (see Amerasinghe, op. cit., Volume II, p. 106-107). The bur-
den of proving that the decision was substantially deficient lies with the staff member 
contesting it (UNAT Judgment No. 2013/UNAT/298 para. 23). 

148 The Respondent’s Guidelines (see para. 125, supra) provide that the due diligence 
process will assess three key elements: a) whether the position, as well as the ex-
pertise required to effectively perform the duties associated with it, will be needed 
over the longer term, b) whether the position holder’s achievements, demonstrated 
skills and performance, as well as adherence to the Respondent’s culture and values, 
make the position holder fit for longer-term employment at the Respondent; and c) 
an element assessed particularly for conversion to an open-ended contract of no rel-
evance in the present case (i.e., whether the position holder has displayed a suffi-
cient degree of versatility that would make it likely that the position holder could be 
employed in another function). 

149 The due diligence memorandum of 14 October 2014 submitted by the Respondent 
comes to a negative evaluation of the Applicant’s performance in his position, his 
commitment to and interests in his role and function, his attitude towards performing 
his role, timekeeping and presence in the office, his attitudes to serve the needs of 
the external clients of the unit, and his adherence to the Respondent’s culture and 
values. 

150 The Witness Statement of E. ______ describes frequent unexplained absences and a 
lack of motivation and commitment. E. ______ credibly states that the Applicant had 
expressed to his LM that he did not want and did not like his position […]. E______ 
further describes details of communication problems […]. In the light of the e-mail 
communication presented by both parties the Tribunal has no doubt about the credi-
bility of the witness and the correctness of the substance of E. _____‘s statement. 

151 Since the decision to let the Second Contract expire is subject to limited review (see 
para. 147, supra), the Tribunal is not in a position to go into details of the perfor-
mance evaluations. The Tribunal follows the Respondent’s statement that previous 
performance evaluations do not retain their relevance indefinitely. In the light of the 
documentary evidence produced by the parties it is comprehensible that the deterio-
ration of the Applicant’s evaluations over the time supported the Respondent’s deci-
sion of non-renewal. 

152 The Applicant’s allegations that the decision of non-renewal was based on mistakes 
of fact and law and was the result of prejudice and improper motives are without 
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substance. As to the development of the employment relationship, the Applicant con-
fronts his opinion on the subject with the opinion of his former superiors without 
showing relevant errors of fact or law. The unspecified allegation that the witnesses 
produced by the Respondent were all directly involved in the present claim and 
therefore appeared to have conflicts of interest, resulting in necessarily biased 
statements, is without evidence and substance. It is too vague to be the subject of a 
call for the production of evidence according to Article 19 paragraph 4 Rules of Pro-
cedure. 

153 The Tribunal concludes that the Respondent’s decision to let the Second Contract 
expire on its terms was the result of a proper exercise of managerial authority, which 
cannot be the basis of a damage claim.  

bb) Lack of Care and Fair Treatment 

154 The Applicant’s request to grant him compensation and moral damages in the 
amount of two years’ salary is further motivated by the allegation that the Respond-
ent violated its duty of care and fair treatment in the course of the employment rela-
tionship (see para. 122, supra).  

155 The principle of fair and equal treatment according to the rules and regulations of the 
international organization concerned is a generally accepted principle of the law of 
the international civil service (see Amerasinghe, op. cit., Volume II, pp. 190-195). 
An international organization has a duty to act fairly, justly, and transparently in its 
dealings with employees (UNDT Judgment No. UNDT/2013/166 para. 34). The reme-
dy in case of a failure to perform according to its duty of care may be compensation 
in form of damages (UNAT Judgment No. 2010-UNAT-095 para. 20; Judgment 2012-
UNAT-201 para. 42). 

aaa) Information on and Consequences of the Job Change 

156 The Applicant asserts that he had been subjected to a fundamental job change with-
out prior information or consultation. The decision to change his position, role, and 
job title appeared arbitrary to him. The Applicant further asserts that he had to fulfill 
two different positions at a time, and the pressure to perform two different roles put 
him in a state of stress and anxiety (see paras. 25, 26, supra). 

157 The documentary evidence shows that the Applicant was offered a new contract (the 
Second Contract) with a new job description as […]. The new position had already 
been announced in the Applicant’s performance evaluation of 31 May 2012. The Ap-
plicant deliberately signed the offer of the Second Contract two weeks before the 
deadline set for acceptance and then asked for additional information, which was 
subsequently provided. 

158 The Tribunal is satisfied that the Applicant was duly informed that he would not con-
tinue to work in his former job as […]. The job description associated with the offer is 
clear and concise in respect to the changes. The Applicant was not offered just a re-
newal in terms of contractual duration but a new role with regard to his responsibili-
ties as evidenced by the new job description. Therefore, the Respondent acted fairly 
and transparently in its dealings with the Applicant before he signed the Second Con-
tract. 

159 The Respondent provided proof that the reorganization of the […] department in the 
year 2013 was not arbitrary but a legitimate response to evolving business needs. 
The Tribunal has not to evaluate business decisions (ATBIS Judgment 1/2005 sub 1.) 
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but only to decide whether there was an abuse of managerial discretion which affect-
ed the Applicant. The Witness Statement of B. ______ shows that this was not the 
case […]. 

160 There is no evidence that the Applicant had to fulfil two full time-jobs at a time. The 
Witness Statement of B. ______ confirms that previous holders of the Applicant’s 
position in the former […] team had been able to perform the regular work with no-
table spare capacity. The combined work of the team was the same as before the 
change, as was the combined headcount […]. 

bbb) Behaviour of the Colleagues and Superiors 

161 The Applicant further submits that the working conditions in the Respondent’s […] 
department, especially the harassing and bullying behaviours of colleagues and su-
periors, put him in a state of stress and anxiety that damaged his health conditions. 

162 The international organization’s duty of care and fair treatment encompasses the 
obligation to prevent conduct of colleagues and superiors that might offend or humil-
iate another person and the obligation to provide a working environment free form 
harassment (see, e.g., ILOAT Judgment No. 3660 consideration 7; Judgment 
No. 3337 consideration 11; Judgment No. 3065 consideration 10).  

163 International administrative courts have consistently held that incidents causing em-
barrassment to staff members do not necessarily lead to an award of compensation 
(UNAT Judgment No. 2010-UNAT-095 para. 20; Judgment No. 2012-UNAT-201 pa-
ra. 42; ILOAT Judgment No. 3593 consideration 14). Generally, compensation in 
form of damages is justified only if the organization tolerates a hostile work envi-
ronment or, as the General Court of the European Union decided on 13 July 2018, 
refuses assistance to an employee harassed by a colleague (Case T-275/17 pa-
ra. 115) or fails to prevent the harassment of an employee by a superior (Case T-
377/17 para. 162). 

164 The Respondent’s “Information note: Questions and Answers on the Code of Conduct 
for Members of Staff” (hereafter “Q & A”) of 6 October 2008 (as revised on 1 June 
2015) defines harassment as “any improper and unwelcome conduct that might rea-
sonably be expected or perceived to cause offence or humiliation to another person” 
(Q & A 9). Bullying occurs when a single individual deliberately intimidates, humili-
ates, or isolates a work colleague (Q & A 11). 

ccc) Relationship with a Member of the […] Department 

165 The Applicant specifically submits that he had been consistently harassed for infor-
mation by a member of the […] department, whose behaviour had been tantamount 
to bullying, to the extent that the LM at the time, C. ______, had to intervene (see 
para. 26, supra).  

166 The wording of the allegation does not support a conclusion that harassment in the 
sense of Q & A 9 occurred: “To harass someone for information” may simply mean 
that a person is urged to give an information necessary for accountancy purposes. 
The Written Statement of C. ______ says that the person in question “was difficult to 
work with”, but does not mention an intervention in a case of harassment or bullying 
(UNAT Judgment No. 2015-UNAT-518 para. 31). 

167 In the absence of other evidence or submissions of substance the Tribunal is not 
convinced that acts of harassment or bullying as defined in Q & A 9, 11 occurred in 
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the working relationship between the Applicant and the member of the […] depart-
ment named by the Applicant. 

ddd) Conversation with G.  ______, B.  ______’s Deputy 

168 The Applicant further refers to the transcript of an audio recorded conversation with 
G. ______ held on 23 April 2014. The Swiss Criminal Code applies for actions within 
the Respondent’s buildings. Since G. ______ was not aware of being recorded, the 
behaviour of the Applicant is subject to Art. 179ter of the Swiss Criminal Code. Ac-
cording to this provision, recording a conversation without consent of all participants 
constitutes a criminal offence. Additionally, the secret recording violates G. ______’s 
personal rights. 

169 The Statute and the Rules of Procedure contain no specific provision on the exclusion 
of evidence obtained in an illegal way. However, the question whether the Tribunal 
may take into account the transcript of the conversation as valid evidence needs not 
to be decided since the incident, taken as a single and isolated event, gives no 
grounds for a damage claim. 

170 The verbal abuses uttered by G. ______ constitute, on the one hand, harassment in 
terms of Q & A 9 since they qualify as an unwelcome conduct that might reasonably 
be perceived to cause offence to another person. On the other hand, the evidence 
produced by the parties shows that G. ______ had reasons to be angry, and undis-
puted evidence suggests that the Applicant provoked the event to trap G. ______ in-
to a secret audio recording. In such case the moral damages potentially suffered by 
the Applicant are neutralized by the moral damages suffered by G. ______ whose 
personal rights were violated by the secret audio recording. 

171 In any case the Respondent may not be held accountable for a potential moral dam-
age the Applicant suffered from the incident of 23 April 2014. In establishing a com-
pliance system as described in the Q & A information note the Respondent took ap-
propriate measures to prevent harassment. According to the law of the international 
civil service as applied by international administrative tribunals an organization can-
not be held accountable for every single misbehaviour of its staff members (see pa-
ra. 163, supra). 

eee) General Allegations of Harassment 

172 Inasmuch as the Applicant submits that the working conditions at the Respondent’s 
[…] department in general and, especially, the senior management’s harassing and 
bullying behaviour put him in a state of stress and anxiety, there are no further ac-
counts or descriptions of relevant incidents that a victim of harassment or bullying, 
usually would remember. The details given in the Applicant’s submissions depict the 
usual challenges and difficulties in everyday’s office life. They do not call for further 
evidence based on the Applicant’s allegations according to Article 19 paragraph 4 of 
the Rules of Procedure. 

173 If there were other incidents of improper behaviour than the one audio recorded in-
cident of 23 April 2014, it would not be plausible why the Applicant did not avail him-
self of the procedures provided for by the Respondent and described in the Q & A. 
The Applicant presents himself in the written request to the General Manager as 
someone who “will readily make a challenge when [he feels] there is an error or in-
justice”, and he deliberately availed himself of the grievance procedure to obtain ex-
patriation benefits. 
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174 Even if there had been more acts of harassment or bullying, the Applicant would 
have had to avail himself of the Respondent’s proceedings for addressing complaints 
and grievances. The established process for reporting alleged harassment serves the 
interests of both parties because it allows the claims to be investigated at a time 
near to the alleged events. The Applicant did not act in good faith when he chose not 
to report the incident of 23 April 2014 but only to introduce it in the course of the 
present proceedings. An employee who gives the other party no opportunity to in-
vestigate and to stop the acts of misconduct, eventually, may request compensation 
for damages later only under exceptional circumstances not present in the case at 
hand. 

fff) Responsibility for the Applicant’s Medical Condition 

175 The Applicant relies on medical certificates mentioning “stress and anxiety” as the 
main causes for his medical condition and suggests that these causes were obviously 
work-related. He alleges that the pressure to fulfil two different roles at a time and 
the working conditions at the Respondent’s […] department, especially, harassing 
and bullying behaviours put him in a state of stress and anxiety (see paras. 156 and 
172, supra). 

176 Since the Tribunal has found that the Applicant neither was obliged to fulfil two roles 
at a time nor exposed to harassment which the Respondent is liable for, there is no 
lack of care and fair treatment of the Respondent as required by a damage claim 
such as purported by the Applicant. 

177 Even if the Applicant’s medical condition were related to a violation of the Respond-
ent’s duty of care and fair treatment, the Applicant would be under an obligation to 
make the Respondent aware of the nature of his condition. It is not self-evident that 
“stress and anxiety” mentioned in a medical certificate are work related and an em-
ployer is under no obligation to address medical issues of a private nature. 

178 The same obligation to inform the employer would apply if the medical condition was 
work-related, but not caused by an employer’s lack of care and fair treatment. The 
message of 19 May 2014 to C. ______, classified confidential […], does not fulfil the 
Applicant’s obligation to inform the Respondent in a proper and timely manner of a 
work-related medical condition. As the evidence shows, the Respondent was made 
aware of an alleged work-related medical condition only towards the end of the em-
ployment relationship, i.e. during the meeting with E. ______ on 11 December 2014 
(Witness Statement of E. ______, […]). 

179 The Tribunal concludes that the Applicant’s allegations as for the Respondent’s un-
lawful acts are unfounded and his request for compensation and moral damages in 
the amount of two years’ salary is to be dismissed. 

b) Payment of an Additional One Year’s Salary 

180 The Applicant’s request for payment of an additional one year’s salary is without sub-
stance. The Respondent did not violate its obligations against the Applicant and is, 
therefore, not accountable for an alleged failure of the Applicant to find a suitable job 
or difficulties arising from his fragile health conditions. The Respondent made no 
mistake in disclosing its reasons for non-renewal of the Second Contract (see para. 
142, supra), and was under no obligation to follow the procedure described in the 
Special Staff Rule relating to Article 14 paragraph 2(a) of the Staff Regulations (see 
para. 139, supra). The Respondent’s submissions in the present proceedings are no 
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cause of action. Therefore, the Applicant’s request for payment of an additional one 
year’s salary is to be dismissed. 

c) Reimbursement of Pension Contributions 

181 The Applicant requests the Tribunal to grant him pension contributions in the amount 
of CHF […] or the amount the Tribunal deems appropriate. He does not contest the 
Respondent’s power to amend the Pensions Regulations but holds that such amend-
ments should not be carried out retroactively at the staff members’ disadvantage be-
cause their rights granted by the Pensions System prior to the update of the conver-
sion tariffs had to be preserved and grandfathered. The Applicant further complains 
about the inequality of treatment between staff members holding an open-ended 
contract and staff members on a fixed-term contract to the detriment of the latter. 
The Tribunal finds that these submissions are without merits. 

aa) Preservation and Grandfathering of Acquired Rights 

182 In Case 1/2006 the Tribunal had to decide on the grandfathering of acquired rights 
on the occasion of a premium increase in the Respondent’s health and accidents in-
surance scheme. According, to the Tribunal’s finding the doctrine of acquired rights 
applies not only to rights already acquired but also to fundamental rights for which 
the foundation has already been laid although they fall due in the future (ATBIS 
Judgment No. 1/2006 sub 3.d). 

183 Fundamental rights such as the participation of staff members in the Respondent’s 
health and accident insurance may, however, be amended. The amendments must 
not touch the core of the staff members’ fundamental right and the amendment has 
to be objectively justified by a legitimate goal. Further, the means of achieving that 
goal have to be appropriate and necessary (ATBIS Judgment No. 1/2006 sub 4.a, 
4.b). To this effect the Tribunal’s ruling in Case 1/2006 sets some boundaries to the 
preservation and grandfathering of the staff members’ fundamental rights. 

184 The Tribunal’s reasoning in Case 1/2006 applies just as well to the present case. The 
participation in the Respondent’s Pensions System is, like the access to health and 
accident insurance, a fundamental right of a staff member. 

185 The amendment in question is comparable as well. An update in the conversion tar-
iffs of the Pensions System operates, just as the increase in the insurance premium 
in Case 1/2006, not, as the Applicant suggests, retroactively, but retrospectively: 
The update did not affect a claim that had already materialized on the date the up-
dated conversion tariffs became effective (1 October 2014) but affected only claims 
which came into existence after the change of conversion tariffs. The entitlement to a 
lump sum indemnity arises on the date the participant leaves the Respondent’s ser-
vice (Article 11 paragraph 1 of the Pensions Regulations). For this reason, the Re-
spondent advised staff members on fixed-term contracts to examine the possibility of 
leaving the Respondent’s service prior to the effective date of the revised Regula-
tions. 

186 The amendment of the Pensions System which became effective 1 October 2014 
does not touch the core (in terms of ATBIS Judgment 1/2006 sub 3 d) of a staff 
member’s right to a lump sum indemnity in settlement of the pension entitlement 
(Article 11 of the Pensions Regulations). The Tribunal follows the argumentation of 
the Respondent that the net effect of the changes depends on the age at the time of 
departure so that it works to the advantage of some staff members and to the disad-
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vantage of some others (see para. 23, supra). Such an adjustment of the rules does 
not touch the core of the system. 

187 The Tribunal is convinced that the update of the conversion tariffs was objectively 
justified by a legitimate goal because it reflects the massive changes of interest rates 
and the increased life expectancy in an aging society (see para. 22, supra). Given 
the fact that pensions systems create long-term obligations in a changing environ-
ment, the possibility of a retrospective change of rules is inherent to pensions sys-
tems. 

188 The Tribunal further finds that the means of achieving the goal of the tariff update 
are appropriate and necessary. The evidence produced by the Respondent shows 
that the update was carried out in accordance with the Respondent’s internal rules 
and was communicated in a transparent manner to the participants. The restructur-
ing was carried out based on the advice of the Respondent’s actuaries and reflected 
the need for adjustments. 

bb) Discrimination of Fixed-Term Employees 

189 Although the update of the conversion tariffs was not targeted at any particular 
group of employees, it affects employees on a fixed-term contract more than those 
on an open-ended contract. According to the Respondent’s allegations the extension 
or conversion rates of fixed-term contracts are low (see para. 34, supra), so that 
most fixed-term employees leave the Respondent’s service before having completed 
the 15 years of service required in order to qualify for pension entitlement (Article 11 
paragraph 1 of the Pensions Regulations). 

190 Since persons leaving the Respondent’s service with a lump sum indemnity calculat-
ed based on the conversion tariffs are usually younger than participants enjoying a 
retirement pension, the updating of the conversion tariffs works to the detriment of 
persons such as the Applicant. This group of participants suffers an indirect discrimi-
nation on grounds of age. Indirect discrimination occurs where an apparently neutral 
provision puts persons having a particular age at a particular disadvantage compared 
with other persons (with regard to nationality CEJC Judgments No. 147/79 and No. 
1322/79; UNAT Judgment No. 85). 

191 In Case 1/2015 the Tribunal ruled that the principle of equality or the prohibition of 
discrimination is acknowledged to be a general principle of law in terms of Article X 
paragraph (2) of the Statute (ILOAT Judgment No. 344). The Tribunal further decid-
ed that the principle of equality and the prohibition of discrimination are not absolute 
or unrestricted. Not all inequalities of treatment represent an infringement of the 
general principle of equality, only those that are not founded on objective reasons 
(ATBIS Judgment No. 1/2015 sub 4.l with reference to ATBIS Judgment No. 1/1998 
sub 4.b). 

192 The indirect age discrimination inherent to the update of the conversion tariffs can be 
justified by the same arguments as the amendment of the staff members’ acquired 
rights. Since pensions systems create long-term obligations, staff members cannot 
assume that they will keep the same pensions scheme for a lifetime. The system 
would collapse if everyone affected by a change in the beginning of his career could 
demand, as the Applicant submits, complete grandfathering of acquired rights. Fur-
ther, one cannot help but note that the update of the conversion tariffs did not 
change the different treatment of different groups of staff members. The Respond-
ent’s Pensions System distinguished the situation of staff members with fixed term 
contract and those holding an open-ended contract already before the update. By 
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treating the different groups of staff members differently the new Pensions System 
continues a traditional distinction. 

193 For these reasons the Applicant’s request to grant him pension contributions is to be 
dismissed. 

d) Awarding of Reasonable Costs 

194 The Applicant requests the Tribunal to award reasonable legal costs. According to 
Article XIV paragraph (2) of the Statute the Tribunal may award costs to be borne by 
the Respondent if it rules in an applicant’s favour. Under exceptional circumstances, 
the Tribunal may award costs even though it did not rule in an applicant’s favour. In 
the present case, the Tribunal finds no exceptional circumstances which justify an 
order for payment of costs against the Respondent. The various steps taken by the 
Respondent in this case were not likely to encourage the Applicant to submit his Ap-
plication to the Tribunal. 

3. 
Conclusion 

195 In view of the foregoing, the Tribunal finds: 

1. The Application is dismissed to the extent it is admissible. 

2. The Respondent bears the costs incurred by the Tribunal for this proceeding. 

3. Each party bears its own costs. 

Basel, 11 April 2019 

The President:  The Registrar: 

 

Prof. Dr. Tobias Jaag Prof. Dr. Ramon Mabillard 
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